Edgar Filing: MISSION WEST PROPERTIES INC - Form 8-K

MISSION WEST PROPERTIES INC
Form 8-K

April 23, 2003
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

Current Report Pursuant to Section 13 or 15(d) of
The Securities Exchange Act of 1934

Date of report (date of earliest event reported): April 9, 2003

MISSION WEST PROPERTIES, INC.
(Exact name of registrant as specified in its charter)

Maryland Commission File Number: 95-2635431
(State or other Jjurisdiction 1-8383 (I.R.S. Employer
of incorporation) Identification No.)

10050 Bandley Drive, Cupertino, California 95014
(Address of principal executive offices)

(408) 725-0700
(Registrant's telephone number, including area code)

ITEM 2. ACQUISITION OF ASSETS.

On April 9, 2003, Mission West Properties, Inc. (the "Company") acquired a 36
acre seven building campus style office/R&D project comprised of approximately
625,000 rentable square feet at San Tomas and Central Expressway in Santa Clara,
California, also known as the San Tomas Technology Park. The San Tomas
Technology Park is currently approximately 90% leased. NEC Electronics America,
Inc.'s headquarters occupies three buildings totaling approximately 355,000
rentable square feet, or 57%, of the total project. JDS Uniphase Corporation
leases one building consisting of approximately 46,000 rentable square feet, or

%, of the project. One building consisting of approximately 63,000 rentable
square feet is being leased to one of the sellers for a period of two years.
Auspex Systems, Inc. occupies one building totaling approximately 98,000
rentable square feet, or 16%, of the project. The project was acquired for $110
million from BRE/San Tomas I LLC and BRE/San Tomas II LLC and financed with a
combination of debt and cash reserves. The debt component is comprised of a new
short term mortgage note with a commercial bank secured with the assets in the
acquisition for the sum of $80 million at LIBOR plus 150 basis points and
matures in 120 days. The Company paid a financing fee of $150,000. The Company
is in the process of securing long term mortgage debt to retire this short term
credit facility. In addition, the Company utilized approximately $19.2 million
of its operating line of credit with Cupertino National Bank in connection with
this acquisition. The Company anticipates its first year cash return on this
project to be approximately 10%.

ITEM 5. OTHER ITEMS.

The following information regarding the acquisition of property described in
Item 2 is provided pursuant to Rule 100(a) of Regulation G and Regulation FD.
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The Company believes the acquisition described in Item 2 and the effects of
tenant lease renegotiations to result in a net increase in earnings per share
and funds from operation in 2003 and 2004 as set forth below:

Additional EPS and FFO Per Share In
2003 2004
(Dollars in thousands, except
per share amounts)

Additional net income $520 $190

Additional earnings per share to
common stockholders $0.03 $0.01

Estimated weighted average
shares of common stock (diluted) 17,700,000 17,700,000

Additional FFO Calculation:

Additional net income $ 520 $ 190
Add:
Additional minority
interests 2,539 930
Additional depreciation 1,594 2,125
Additional FFO $4,653 $3,245
Additional FFO per share (5) $0.04 $0.03

The matters described in this Item 5 and certain matters in the response under
Item 2 contain forward-looking statements. Such statements can be identified by
the use of forward-looking terminology such as "will", "anticipate", "estimate",
"expect", "intends", or similar words. Forward-looking statements involve a
number of risks, uncertainties or other factors beyond the Company's control,
which may cause material differences in actual results, performance or other
expectations. These factors include, but are not limited to, the Company's
success in leasing vacant properties, renewing expiring leases, the effects of
acquisitions of additional properties, and other factors detailed in the
Company's registration statements, and periodic filings with the Securities &
Exchange Commission.

ITEM 7. FINANCIAL STATEMENTS, PRO FORMA FINANCIAL INFORMATION AND EXHIBITS.

(a) FINANCIAL STATEMENTS OF PROPERTIES ACQUIRED.

The required financial statements and other financial information related to the
San Tomas Technology Park Acquisition will be filed by amendment to this Current
Report on Form 8-K within 60 days after the date by which this report was
required to be filed.

(b) PRO FORMA FINANCIAL INFORMATION.

The required pro forma financial information of the Company pertaining to the
San Tomas Technology Park Acquisition will be filed by amendment to this Current
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Report on Form 8-K within 60 days after the date by which this report was
required to be filed.

(c) EXHIBITS

Exhibit No. Description

10.44 Agreement of Purchase and Sale

99.1 Press release of the Company dated April 16, 2003 announcing the
results of operations of the Company for the quarter ended March
31, 2003.

ITEM 12. RESULTS OF OPERATIONS AND FINANCIAL CONDITIONS.

(a) The following information is being furnished by the Company as required for
Item 12 (a) of this report and shall not be deemed to be "filed" for purposes of
Section 18 of the Securities Exchange Act of 1934:

On April 16, 2003, the Company issued a press release announcing its earnings
results for the quarter ended March 31, 2003. The press release is attached to
this Current Report as Exhibit 99.1 and is incorporated by reference in response
to Item 12 (a) of this report.

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the
registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

MISSION WEST PROPERTIES, INC.

Date: April 23, 2003 By: /s/ Wayne N. Pham

Wayne N. Pham
Vice President of Finance and Controller
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EXHIBIT 10.44

AGREEMENT OF PURCHASE AND SALE

among



Edgar Filing: MISSION WEST PROPERTIES INC - Form 8-K

BRE/SAN TOMAS I L.L.C. and
BRE/SAN TOMAS II L.L.C., the SELLER
and
MISSION WEST PROPERTIES, L.P., the BUYER

Dated as of April 8, 2003
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AGREEMENT OF PURCHASE AND SALE

AGREEMENT OF PURCHASE AND SALE (this "Agreement"), made as of the 8th day
of April, 2003 between BRE/SAN TOMAS I L.L.C., a Delaware limited liability
company ("BRE I") and BRE/SAN TOMAS II L.L.C., a Delaware limited liability
company ("BRE II"; collectively with BRE I, the "Seller") and Mission West
Properties, L.P., a Delaware limited partnership (the "Buyer").
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Background

A. The Seller is the owner of those certain parcels of land located in
City of Santa Clara, California as more particularly described on Schedule A
attached hereto (the "Land") together with all of the buildings and other
improvements located on the Land (the "Improvements"; the Land and the
Improvements, collectively, the "Property") commonly known as Central at San
Tomas. The Property, together with the Asset-Related Property (as defined
below), shall be referred to herein, collectively, as the "Asset".

B. The Seller desires to sell to the Buyer, and the Buyer desires to
purchase from the Seller, the Asset on the terms and conditions hereinafter set
forth.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth in this Agreement, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties hereby
agree as follows:

ARTICLE T

DEFINITIONS

SECTION 1.1. Defined Terms. The capitalized terms used herein will have
the following meanings.

"Additional Rent" shall have the meaning assigned thereto in subsection
8.1(a).

"Agreement" shall mean this Agreement of Purchase and Sale, together with
the exhibits and schedules attached hereto, as the same may be amended,
restated, supplemented or otherwise modified.

"Asset" shall have the meaning assigned thereto in "Background" paragraph

"Asset-Related Property" shall have the meaning assigned thereto in

subsection 2.1 (b).

"Assignment of Contracts" shall have the meaning assigned thereto in
subsection 5.1 (a) (i) (B).

"Assignment of Leases" shall have the meaning assigned thereto in
subsection 5.1 (a) (i) (A).

"Assignment of Unisys Indemnity" shall have the meaning assigned thereto
in subsection 5.1 (a) (1) (C).

"Basket Limitation" shall mean an amount equal to $500,000. The Basket
Limitation will not apply to any third party claims arising from or during the

Seller's ownership of the Asset.

"Bill of Sale" shall have the meaning assigned thereto in subsection
5.2 (a) (1) (C) .

"BRE I Lease" shall have the meaning assigned thereto in subsection
5.1(a) (1) (D).

"Business Day" shall mean any day other than a Saturday, Sunday or other
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day on which banks are authorized or required by law to be closed in New York
City, New York.

"Buyer" shall have the meaning assigned thereto in the Preamble to this
Agreement.

"Buyer-Related Entities" shall have the meaning assigned thereto in
Section 9.1.

"Buyer Waived Breach" shall have the meaning assigned thereto in 9.3.

"Cap Limitation" shall mean an amount equal to $3,300,000.
"Claims" shall have the meaning assigned thereto in Section 6.3.
"Closing" shall have the meaning assigned thereto in subsection 2.3 (a).

"Closing Date" shall have the meaning assigned thereto in subsection
2.3(a).

"Closing Documents" shall mean any, certificate, instrument or other
document delivered pursuant to this Agreement.

"Condition of the Asset" shall have the meaning assigned thereto in
subsection 6.2 (b).

"Contracts" shall have the meaning assigned thereto in subsection 3.2 (b).
"Deed" shall have the meaning assigned thereto in subsection 5.2 (a) (i) (7).

"Existing Survey" shall mean that certain survey dated June 14, 2000,
prepared by Mission Engineers, Inc. with respect to the Property.

"Fixed Rents" shall have the meaning assigned thereto in subsection
8.1 (a).

"Hazardous Materials" shall have the meaning assigned thereto in
subsection 6.2 (b) (1) .

"Improvements" shall have the meaning assigned thereto in "Background"
paragraph A.

"Land" shall have the meaning assigned thereto in "Background" paragraph

"Leasing Costs" shall mean all capital costs, tenant improvement costs,
relocation costs, temporary leasing costs, leasing commissions, brokerage
commissions, legal, design and other professional fees, lease buy-out and other
termination payments to existing tenants, and other expenses incurred with
respect to the Space Leases and allowances granted to any tenants in lieu of any
of the above.

"Letter of Credit Notice" shall have the meaning assigned thereto in
subsection 5.1 (a) (1) (F).

"Losses" shall have the meaning assigned thereto in Section 9.1.

"Permitted Exceptions" shall mean the matters set forth in the Title
Commitment and on the Existing Survey.
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"Person" shall mean a natural person, partnership, limited partnership,
limited liability company, corporation, trust, estate, association,
unincorporated association or other entity.

"Personal Property" shall have the meaning assigned thereto in subsection
2.1(b) (ii) .

"Property" shall have the meaning assigned thereto in "Background"
paragraph A.

"Purchase Price" shall have the meaning assigned thereto in subsection
2.2(a).

"Releasees" shall have the meaning assigned thereto in Section 6.3.
"Rents" shall have the meaning assigned thereto in subsection 8.1 (a).

"Required Estoppel" shall have the meaning assigned thereto in subsection
5.2 (a) (1) (J) .

"Seller" shall have the meaning assigned thereto in the Preamble to this
Agreement.

"Seller—-Related Entities" shall have the meaning assigned thereto in
Section 9.2.

"Seller's Knowledge" shall mean the actual knowledge of the Seller based
upon the actual knowledge of Karen Sprogis, Gary M. Sumers and Jonathan D. Gray
without any duty on the part of any such officers or other Persons to conduct
any independent investigation or make any inquiry of any Person.

"Space Lease" shall have the meaning assigned thereto in subsection
3.2(b) .

"Tenant Estoppel" shall have the meaning assigned thereto in subsection
5.2 (a) (1) (J) .

"Tenant Notices" shall have the meaning assigned thereto in subsection
5.1(a) (1) (D).

"Tenants" shall mean, collectively, NEC Electronics, Inc., Auspex Systems,
Inc., JDS Uniphase Corporation, Turnstone Systems, Inc. and BRE I.

"Title Commitment" shall mean that certain title report No. NCS-17050-SC
dated February 5, 2003, issued by the Title Company.

"Title Company" shall mean First American Title Insurance Company through
its agent First American Title Guaranty Company.

"Title Policy" shall mean a CLTA owner's title insurance policy without
endorsements issued by the Title Company, dated as of the Closing Date, and
insuring the Buyer's title to the Property subject only to the Permitted
Exceptions in an amount equal to the Purchase Price.

"Turnstone" shall mean Turnstone Systems, Inc., a Delaware corporation.

"Turnstone Lease" shall mean that certain Lease Agreement dated as of
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April 28, 2000 by and between Turnstone, as tenant and BRE I
(successor—-in—-interest to South Bay/San Tomas Associates), as landlord, as
amended by that certain First Amendment to Lease Agreement dated as of April 7,
2003.

ARTICLE II
SALE, PURCHASE PRICE AND CLOSING

SECTION 2.1. Sale of Asset. (a) On the Closing Date and pursuant to the
terms and subject to the conditions set forth in this Agreement, the Seller
shall sell to the Buyer, and the Buyer shall purchase from the Seller, the
Asset.

(b) The transfer of the Asset to the Buyer shall include the transfer of
all Asset-Related Property. For purposes of this Agreement, "Asset-Related
Property" shall mean all of the Seller's right, title and interest in and to the
following:

(1) all easements, covenants and other rights appurtenant to the
Property and all right, title and interest of the Seller, if any, in and
to any land lying in the bed of any street, road, avenue or alley, open or
closed, in front of or adjoining the Property and to the center line
thereof;

(ii) all furniture, fixtures, equipment and other personal property
which are now, or may hereafter prior to the Closing Date be, placed in or
attached to the Property and are used in connection with the operation of
the Property (but not including items owned or leased by tenants or which
are leased by the Seller), including, but not limited to, those items set
forth on Schedule 2.1 (b) (ii) of this Agreement (collectively, the
"Personal Property")

(iii) to the extent they may be transferred under applicable law,
all licenses, permits and authorizations presently issued in connection
with the operation of all or any part of the Property as it is presently
being operated;

(iv) to the extent assignable, all warranties, if any, issued to the
Seller by any manufacturer or contractor in connection with construction
or installation of equipment or any component of the improvements included
as part of the Property, including, but not limited to, those warranties
set forth on Schedule 2.1 (b) (iv) hereto;

(v) to the extent assignable, all service, supply and maintenance
contracts (if any) held by the Seller with respect to the Property and its
mechanical equipment, elevators and other elements; and

(vi) all leases, licenses, contracts and other agreements, to the
extent transferable, for the use and occupancy of all or any part of the
Property, and all security and escrow deposits held by the Seller in
connection with any such leases, licenses, contracts and other agreements.

SECTION 2.2. Purchase Price.

(a) The consideration for the purchase of the Asset shall be $110,000,000
(the "Purchase Price"), which shall be paid by the Buyer to the Seller at the
Closing in immediately available funds by wire transfer to such account or

10
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accounts that the Seller shall designate to the Buyer; provided that such amount
shall be adjusted as described in Article VIII below.

(b) No adjustment shall be made to the Purchase Price except as explicitly
set forth in this Agreement.

SECTION 2.3. The Closing. (a) The closing of the sale and purchase of the
Asset (the "Closing") shall take place on the date of this Agreement (the
"Closing Date").

(b) The Closing shall be held on the Closing Date at 10:00 A.M. at the
offices of Simpson Thacher & Bartlett, 425 Lexington Avenue, New York, New York,
or at such other location agreed upon by the parties hereto.

(c) Notwithstanding the foregoing, there shall be no requirement that
Seller and Buyer physically attend the Closing, and all funds and documents to
be delivered at the Closing may be delivered in escrow to the Title Company
unless the parties hereto mutually agree otherwise. Buyer and Seller hereby
authorize their respective attorneys to execute and deliver to the Title Company
any additional or supplementary instructions as may be necessary or convenient
to implement the terms of this Agreement and facilitate the closing of the
transactions contemplated hereby, provided that such instructions are consistent
with the terms of this Agreement and shall not in any way modify, amend or
supersede this Agreement.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE SELLER

SECTION 3.1. General Seller Representations and Warranties. The Seller
hereby represents and warrants to the Buyer as follows:

(a) Formation; Existence. It is a limited liability company duly
formed, validly existing and in good standing under the laws of the State
of Delaware.

(b) Power and Authority. It has all requisite power and authority to
enter into this Agreement, to perform its obligations hereunder and to
consummate the transactions contemplated hereby. The execution, delivery
and performance of this Agreement, the sale of the Asset and the
consummation of the transactions provided for in this Agreement have been
duly authorized by all necessary action on its part. This Agreement has
been duly executed and delivered by it and constitutes its legal, valid
and binding obligation, enforceable against it in accordance with its
terms, except as such enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other laws affecting creditors'
rights and by general principles of equity (whether applied in a
proceeding at law or in equity).

(c) No Consents. Except for any consent, license, approval, order,
permit, authorization, registration, filing or declaration, the failure of
which to obtain will not materially adversely effect (i) the Seller's
ability to consummate the transactions contemplated by this Agreement,

(ii) the ownership of the Asset or (iii) the operation of the Property, no
consent, license, approval, order, permit or authorization of, or
registration, filing or declaration with, any court, administrative agency
or commission or other governmental authority or instrumentality, domestic
or foreign, 1s required to be obtained or made in connection with the
execution, delivery and performance of this Agreement or any of the
transactions required or contemplated hereby.

(d) No Conflicts. To the Seller's Knowledge, the execution, delivery

11
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and compliance with, and performance of the terms and provisions of, this
Agreement, and the sale of the Asset, will not (i) conflict with or result
in any violation of its organizational documents, (ii) conflict with or
result in any violation of any provision of any bond, note or other
instrument of indebtedness, contract, indenture, mortgage, deed of trust,
loan agreement, lease or other agreement or instrument to which it is a
party in its individual capacity, or (iii) violate any existing term or
provision of any order, writ, judgment, injunction, decree, statute, law,
rule or regulation applicable to it or its assets or properties except, in
each case, for any conflict or violation which will not materially
adversely effect (A) the Seller's ability to consummate the transactions
contemplated by this Agreement, (B) the ownership of the Asset or (C) the
operation of the Property.

(e) Foreign Person. The Seller is not a "foreign person" as defined
in Internal Revenue Code Section 1445 and the regulations issued
thereunder.

(f) Bankruptcy. The Seller has not (i) commenced a voluntary case or
had entered against it a petition, for relief under any federal bankruptcy
act or any similar petition, order or decree under any federal or state
law or statute

relative to bankruptcy, insolvency or other relief for debtors, (ii)
caused, suffered or consented to the appointment of a receiver, trustee,
administrator, conservator, liquidator or similar official in any federal
state or foreign judicial or non-judicial proceedings to hold, administer
and/or liquidate all or substantially all of its property or (iii) made an
assignment for the benefit of creditors.

(g) Seller's Knowledge. The Buyer acknowledges that the individuals
named within the definition of "Seller's Knowledge" are named solely for
the purpose of defining and narrowing the scope of the Seller's knowledge
and not for the purpose of imposing any liability on or creating any
duties running from such individuals to the Buyer. The Buyer covenants
that it will bring no action of any kind against such individuals, or any
shareholder, manager, officer, partner or member of Seller, as applicable,
or related to or arising out of the representations and warranties set
forth in this Agreement.

SECTION 3.2. Representations and Warranties of the Seller as to the Asset.
The Seller hereby represents and warrants to the Buyer as follows:

(a) Contracts. To the Seller's Knowledge, all service, maintenance,
supply, construction, development and management contracts ( "Contracts")
affecting the Property as of the date hereof are set forth on Schedule
3.2 (a) attached hereto and the same have not been modified or amended,
except as described on such Schedule.

(b) Space Leases. As of the date hereof, the leases listed on
Schedule 3.2 (b) attached hereto (the "Space Leases"), to the Seller's
Knowledge (i) constitute all the leases relating to the Property under
which the Seller is the holder of the landlord's interest, (ii) have not
been modified except as stated in Schedule 3.2 (b), (iii) contain the
entire agreement between the relevant landlord and the tenants named
therein and (iv) except as set forth in Schedule 8.1(a), fixed rent and
additional rent are currently being collected under such Space Leases
without offset, counterclaim or deduction. True and complete copies of the

12
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Space Leases have been delivered to the Buyer. If any Space Lease, so
delivered, contains provisions that are inconsistent with the foregoing
representations and warranties, such representations and warranties shall
be deemed modified to the extent necessary to eliminate such
inconsistencies and to conform such representations and warranties to the
provisions of the Space Leases.

(c) Brokerage Commissions. To the Seller's Knowledge, there are no
unpaid brokerage commissions or finders' fees payable by the landlord with
respect to the current or any renewal term of any of the Space Leases
other than those set forth on Schedule 3.2 (c) attached hereto and the
Seller has no agreement with any broker with respect to any renewal term
of any Space Lease except as set forth in Schedule 3.2 (c). To the Seller's
Knowledge, all leasing brokerage agreements affecting the Property on the
date hereof are set forth on Schedule 3.2 (c) hereto.

(d) Condemnation. To the Seller's Knowledge, as of the date hereof,
there is no pending condemnation or similar proceedings affecting the
Property, and no such action is threatened or contemplated.

(e) Litigation. To the Seller's Knowledge, except as disclosed in
Schedule 3.2 (e) attached hereto, there are no actions, suits or
proceedings pending or threatened against or affecting the Asset as of the
date hereof in any court or before or by an arbitration tribunal or
regulatory commission, department or agency which, if adversely
determined, would materially adversely effect (i) the Seller's ability to
consummate the transactions contemplated by this Agreement, (ii) the
ownership of the Asset or (iii) the operation of the Property.

ARTICLE IV
REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE BUYER

SECTION 4.1. Representations and Warranties of the Buyer. The Buyer hereby
represents and warrants to the Seller as follows:

(a) Formation; Existence. The Buyer is a limited partnership duly
organized, validly existing and in good standing under the laws of the
State of Delaware.

(b) Power; Authority. The Buyer has all requisite power and
authority to enter into this Agreement, to perform its obligations
hereunder and to consummate the transactions contemplated hereby. The
execution, delivery and performance of this Agreement, the purchase of the
Asset and the consummation of the transactions provided for herein have
been duly authorized by all necessary action on the part of the Buyer.
This Agreement has been duly executed and delivered by the Buyer and
constitutes the legal, valid and binding obligation of the Buyer
enforceable against the Buyer in accordance with its terms, except as such
enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium or other laws affecting creditors' rights and by general
principles of equity (whether applied in a proceeding at law or in
equity) .

(c) No Consents. No consent, license, approval, order, permit or
authorization of, or registration, filing or declaration with, any court,
administrative agency or commission or other governmental authority or
instrumentality, domestic or foreign, is required to be obtained or made

13
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in connection with the execution, delivery and performance of this
Agreement or any of the transactions required or contemplated hereby.

(d) No Conflicts. The execution, delivery and compliance with, and
performance of the terms and provisions of, this Agreement, and the
purchase of the Asset, will not (i) conflict with or result in any
violation of its organizational documents, (ii) conflict with or result in
any violation of any provision of any bond, note or other instrument of
indebtedness, contract, indenture, mortgage, deed of trust, loan
agreement, lease or other agreement or instrument to which it is a party
in its individual capacity, or (iii) violate any existing term or
provision of any order, writ, judgment, injunction, decree, statute, law,
rule or regulation applicable to it or its assets or properties.

SECTION 4.2. Covenants of the Buyer.
(a) Leasing Costs.

(1) The Buyer will be responsible for all Leasing Costs and other
expenses set forth on Schedule 4.2 (a) attached hereto and made a part
hereof and shall assume the economic effect of any "free rent" or other
concessions under the Space Leases pertaining to the period from and after
the Closing Date.

(ii) To the extent that the Seller has paid any of the items set
forth on Schedule 4.2 (a) prior to Closing, the Purchase Price will be
increased at Closing by the aggregate amount of such expenditures upon
presentation of an invoice therefor. The Buyer will pay all other costs
and expenses described in this subsection 4.2 (a) as and when the same are
due.

(iii) The obligations of the Buyer with respect to the Leasing Costs
and other expenses set forth on Schedule 4.2 (a) shall survive the Closing.

(b) Brokerage Commissions. Effective upon the Closing, the Buyer
assumes all obligations of the Seller to pay the brokerage commissions
listed on Schedule 3.2(c), which obligation shall survive the Closing and
shall be confirmed in writing by the Buyer upon request by the Seller.

ARTICLE V
CLOSING DELIVERIES
SECTION 5.1. Buyer Closing Deliveries.
(a) The Buyer shall deliver the following documents at Closing:
(i) with respect to the Property:

(A) an assignment and assumption of the Seller's interest in the
leases (an "Assignment of Leases") duly executed by the Buyer in
substantially the form of Exhibit B attached hereto;

(B) an assignment and assumption of the contracts (an "Assignment of
Contracts") duly executed by the Buyer in substantially the form of
Exhibit C attached hereto;

(C) an assignment and assumption of the Unisys Indemnity
("Assignment of Unisys Indemnity") duly executed by the Buyer in

substantially the form of Exhibit D attached hereto;

(D) a lease for certain space at the Property (the "BRE I Lease")
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between Buyer, as landlord, and BRE I, as tenant, duly executed by Buyer
in substantially the form of Exhibit E attached hereto;

(E) notice letters ("Tenant Notices") duly executed by the Buyer, in
substantially the form of Exhibit F attached hereto. Such Tenant Notices
shall be delivered by Buyer to each tenant and other such entity promptly
following Closing; and

(F) a notice letter ("Letter of Credit Notice") duly executed by the
Buyer, in substantially the form of Exhibit G attached hereto. Such Letter
of Credit Notice shall be delivered by Buyer to JDS Uniphase Corporation
promptly following Closing.

(ii) with respect to the transactions contemplated hereunder:

(A) such other assignments, instruments of transfer, and other
documents as the Seller may reasonably require in order to complete the
transactions contemplated hereunder or to evidence compliance by the Buyer
with the covenants, agreements, representations and warranties made by it
hereunder, in each case, duly executed by the Buyer;

(B) a duly executed and sworn Secretary's Certificate from the Buyer
(or the general partners of the Buyer, where appropriate) certifying that
the Buyer has taken all necessary action to authorize the execution of all
documents being delivered hereunder and the consummation of all of the
transactions contemplated hereby and that such authorization has not been
revoked, modified or amended;

(C) an executed and acknowledged Incumbency Certificate from the
Buyer (or the general partners of the Buyer, where appropriate) certifying
the authority of the officers of the Buyer (or the general partner of the
Buyer, where appropriate) to execute this Agreement and the other
documents delivered by the Buyer to the Seller at the Closing;

(D) all transfer tax returns which are required by law and the
regulations issued pursuant thereto in connection with the payment of all
state or local real property transfer taxes that are payable or arise as a
result of the consummation of the transactions contemplated by this
Agreement, in each case, as prepared by the Seller and duly executed by
the Buyer; and

(E) a closing statement, prepared by the Title Company and executed
by the Buyer, consistent with the terms of this Agreement.

SECTION 5.2. Seller Closing Deliveries.
(a) The Seller shall deliver the following documents at Closing:
(i) with respect to the Asset:

(A) a grant deed (a "Deed") in substantially the form of Exhibit H,
duly executed by each Seller, without recourse;

(B) an Assignment of Leases duly executed by each Seller,
(C) a bill of sale (a "Bill of Sale") duly executed by each Seller

in substantially the form of Exhibit I hereto, relating to all Personal
Property;
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(D) an Assignment of Contracts duly executed by each Seller;

(E) the Tenant Notices;

(F) the Letter of Credit Notice;

(G) the Assignment of Unisys Indemnity duly executed by each Seller;
(H) all keys to the Property which are in each Seller's possession;

(I) an affidavit that each Seller is not a "foreign person" within
the meaning of the Foreign Investment in Real Property Tax Act of 1980, as
amended, in substantially the form of Exhibit J hereto;

(J) a tenant estoppel substantially in the form attached hereto as
Exhibit A ("Tenant Estoppel") from each of the Tenants (a "Required
Estoppel") or in a form which otherwise certifies as to those matters
which are specifically required to be certified by such tenant pursuant to
the provisions of such tenant's Space Lease;

(K) the BRE I Lease, duly executed by BRE I;

(L) a closing statement, prepared by the Title Company and executed
by each Seller, consistent with the terms of this Agreement; and

(M) copies, and if available, originals of the Space Leases referred
to in the Assignment of Leases.

(ii) with respect to the transactions contemplated hereunder:

(A) such other assignments, instruments of transfer, and other
documents as the Buyer may reasonably require in order to complete the
transactions contemplated hereunder or to evidence compliance by the
Seller with the covenants, agreements, representations and warranties made
by it hereunder, in each case, duly executed by the Seller;

(B) a duly executed and sworn Secretary's Certificate from the
Seller certifying that the Seller has taken all necessary action to
authorize the execution of all documents being delivered hereunder and the
consummation of all of the transactions contemplated hereby and that such
authorization has not been revoked, modified or amended;

(C) an executed and acknowledged Incumbency Certificate from the
Seller certifying the authority of the officers of the Seller to execute
this Agreement and the other documents delivered by the Seller to the
Buyer at the Closing; and

(D) all transfer tax returns which are required by law and the
regulations issued pursuant thereto in connection with the payment of all
state or local real property transfer taxes that are payable or arise as a
result of the consummation of the transactions contemplated by this
Agreement, in each case, as prepared and duly executed by the Seller.

(iii) In the event any Asset-Related Property is not assignable (such as a
letter of credit that is not transferable), the Seller shall use commercially
reasonable efforts to provide the Buyer, at no cost to the Seller, with the
economic benefits of such property by enforcing such property (solely at the
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Buyer's direction) for the benefit and at the expense of the Buyer.

(iv) On the Closing Date, the Seller shall terminate, or cause to be
terminated, each Contract set forth on Schedule 3.2 (a).

ARTICLE VI
INSPECTIONS; RELEASE

SECTION 6.1. Right of Inspection. Prior to the Closing, the Buyer and its
agents have had the right, at the Buyer's sole cost, risk and expense, to
inspect the Property. The Buyer hereby indemnifies and agrees to defend and hold
the Seller harmless from all loss, cost (including, without limitation,
reasonable attorneys' fees), claim or damage arising out of, resulting from
relating to or in connection with or from any such inspection by the Buyer or
its agents. The provisions of this Article shall survive the Closing.

SECTION 6.2. Examination; No Contingencies.

(a) In entering into this Agreement, the Buyer has not been induced by and
has not relied upon any written or oral representations, warranties or
statements, whether express or implied, made by the Seller, any partner of the
Seller, or any affiliate, agent, employee, or other representative of the any of
the foregoing or by any broker or any other person representing or purporting to
represent the Seller, with respect to the Asset, the Condition of the Asset or
any other matter affecting or relating to the transactions contemplated hereby,
other than those expressly set forth in this Agreement. The Buyer's obligations
under this Agreement shall not be subject to any contingencies, diligence or
conditions except as expressly set forth in this Agreement. The Buyer
acknowledges and agrees that, except as expressly set forth herein, the Seller
makes no representations or warranties whatsoever, whether express or implied or
arising by operation of law, with respect to the Asset or the Condition of the
Asset. THE BUYER AGREES THAT THE ASSET WILL BE SOLD AND CONVEYED TO (AND
ACCEPTED BY) THE BUYER AT THE CLOSING IN THE THEN EXISTING CONDITION OF THE
ASSET, AS IS, WHERE IS, WITH ALL FAULTS, AND WITHOUT ANY WRITTEN OR VERBAL
REPRESENTATIONS OR WARRANTIES WHATSOEVER, WHETHER EXPRESS OR IMPLIED OR ARISING
BY OPERATION OF LAW, other than representations and warranties of the Seller
expressly set forth in this Agreement. Without limiting the generality of the
foregoing, except for the representations and warranties of the Seller contained
in this Agreement, the transactions contemplated by this Agreement are without
statutory, express or implied warranty, representation, agreement, statement or
expression of opinion of or with respect to (i) the Condition of the Asset or
any aspect thereof, including, without limitation, any and all statutory,
express or implied representations or warranties related to the suitability for
habitation, merchantability, or fitness for a particular purpose, (ii) any
statutory, express or implied representations or warranties created by any
affirmation of fact or promise, by any description of the Asset or by operation
of law and (iii) all other statutory, express or implied representations or
warranties by the Seller whatsoever. The Buyer acknowledges that the Buyer has
knowledge and expertise in

financial and business matters that enable the Buyer to evaluate the merits and
risks of the transactions contemplated by this Agreement.

(b) For purposes of this Agreement, the term "Condition of the Asset"
means the following matters:

(i) Physical Condition of the Property. The quality, nature and
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adequacy of the physical condition of the Property, including, without
limitation, the quality of the design, labor and materials used to
construct the improvements included in the Property; the condition of
structural elements, foundations, roofs, glass, mechanical, plumbing,
electrical, HVAC, sewage, and utility components and systems; the capacity
or availability of sewer, water, or other utilities; the geology, flora,
fauna, soils, subsurface conditions, groundwater, landscaping, and
irrigation of or with respect to the Property, the location of the
Property in or near any special taxing district, flood hazard zone,
wetlands area, protected habitat, geological fault or subsidence zone,
hazardous waste disposal or clean-up site, or other special area, the
existence, location, or condition of ingress, egress, access, and parking;
the condition of the Personal Property and any fixtures; and the presence
of any asbestos or other Hazardous Materials, dangerous, or toxic
substance, material or waste in, on, under or about the Property and the
improvements located thereon. "Hazardous Materials" means (A) those
substances included within the definitions of any one or more of the terms
"hazardous substances," "toxic pollutants", "hazardous materials", "toxic
substances", and "hazardous waste" in the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. ss5.9601 et seq. (as
amended), the Hazardous Materials Transportation Act, as amended, 49
U.S.C. Sections 1801 et seqg., the Resource Conservation and Recovery Act
of 1976 as amended, 42 U.S.C. Section 6901 et seqg., Section 311 of the
Clean Water Act, 15 U.S.C. ss. 2601 et seq., 33 U.S.C. ss.1251 et seq., 42
U.S.C. 7401 et seqg., California Health & Safety Code ss5.25100 et seqg. and
25300 et seqg., and California Water Code ss.13000 et seq. and the
regulations and publications issued under any such laws and (B) petroleum,
radon gas, lead based paint, asbestos or asbestos containing material and
polychlorinated biphenyls.

(ii) Adequacy of the Asset. The economic feasibility, cash flow and
expenses of the Asset, and habitability, merchantability, fitness,
suitability and adequacy of the Property for any particular use or
purpose.

(iii) Legal Compliance of the Asset. The compliance or
non-compliance of the Seller or the operation of the Property or any part
thereof in accordance with, and the contents of, (i) all codes, laws,
ordinances, regulations, agreements, licenses, permits, approvals and
applications of or with any governmental authorities asserting
jurisdiction over the Property, including, without limitation, those
relating to zoning, building, public works, parking, fire and police
access, handicap access, life safety, subdivision and subdivision sales,
and Hazardous Materials, dangerous, and toxic substances, materials,
conditions or waste, including, without limitation, the presence of
Hazardous Materials in, on, under or about the Property that would cause
state or federal agencies to order a clean up of the Property under any
applicable legal requirements and (ii) all agreements, covenants,
conditions, restrictions (public or private), development agreements, site
plans, building permits, building rules, and other instruments and
documents governing or affecting the use, management, and operation of the
Property.

(iv) Matters Disclosed in the Schedules. Those matters referred to
in this Agreement and the documents listed on the Schedules attached
hereto.

(v) Insurance. The availability, cost, terms and coverage of
liability, hazard, comprehensive and any other insurance of or with

respect to the Property.

(vi) Condition of Title. The condition of title to the Property,
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including, without limitation, vesting, legal description, matters
affecting title, title defects, liens, encumbrances, boundaries,
encroachments, mineral rights, options, easements, and access; violations
of restrictive covenants, zoning ordinances, setback lines, or development
agreements; the availability, cost, and coverage of title insurance;
leases, rental agreements, occupancy agreements, rights of parties in
possession of, using, or occupying the Property; and standby fees, taxes,
bonds and assessments.

SECTION 6.3. Release. The Buyer hereby agrees that the Seller, and each of
their partners, members, trustees, directors, officers, employees,
representatives, property managers, asset managers, agents, attorneys,
affiliates and related entities, heirs, successors, and assigns (collectively,
the "Releasees") shall be, and are hereby, fully and forever released and
discharged from any and all liabilities, losses, claims (including third party
claims), demands, damages (of any nature whatsoever), causes of action, costs,
penalties, fines, judgments, reasonably attorneys' fees, consultants' fees and
costs and experts' fees (collectively, the "Claims") with respect to any and all
Claims, whether direct or indirect, known or unknown, foreseen or unforeseen,
that may arise on account of or in any way be connected with the Asset or the
Property including, without limitation, the physical, environmental and
structural condition of the Property or any law or regulation applicable
thereto, including, without limitation, any Claim or matter (regardless of when
it first appeared) relating to or arising from (i) the presence of any
environmental problems, or the use, presence, storage, release, discharge, or
migration of Hazardous Materials on, in, under or around the Property regardless
of when such Hazardous Materials were first introduced in, on or about the

Property, (ii) any patent or latent defects or deficiencies with respect to the
9
Property, (iii) any and all matters related to the Property or any portion

thereof, including without limitation, the condition and/or operation of the
Property and each part thereof, and (iv) the presence, release and/or
remediation of asbestos and asbestos containing materials in, on or about the
Property regardless of when such asbestos and asbestos containing materials were
first introduced in, on or about the Property; provided, however, that in no
event shall Releasees be released from any Claims arising pursuant to the
provisions of this Agreement or the Seller's obligations, if any, under the
Closing Documents. The Buyer hereby waives and agrees not to commence any
action, legal proceeding, cause of action or suits in law or equity, of whatever
kind or nature, including, but not limited to, a private right of action under
the federal Superfund laws, 42 U.S.C. Sections 9601 et seq. and California
Health and Safety Code Sections 25300 et seq. (as such laws and statutes may be
amended, supplemented or replaced from time to time), directly or indirectly,
against the Releasees or their agents in connection with Claims described above
and expressly waives the provisions of Section 1542 of the California Civil Code
which provides:

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR"

and all similar provisions or rules of law. In this connection and to the
greatest extent permitted by law, the Buyer hereby agrees, represents and
warrants that the Buyer realizes and acknowledges that factual matters now known
to it may have given or may hereafter give rise to causes of action, claims,
demands, debts, controversies, damage, costs, losses and expenses which are
presently unknown, unanticipated and unsuspected, and the Buyer further agrees,
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represents and warrants that the waivers and releases herein have been
negotiated and agreed upon in light of that realization and that the Buyer
nevertheless hereby intends to release, discharge and acquit the Seller from any
such unknown Claims, debts, and controversies which might in any way be included
as a material portion of the consideration given to the Seller by the Buyer in
exchange for the Seller's performance hereunder.

Notwithstanding the foregoing, excluded from the foregoing release shall
be (1) any Losses from third party claims arising from or during the Seller's
ownership of the Asset to the extent such claims are covered by the Seller's
insurance, (2) any Losses from uninsured third party claims arising from or
during the Seller's ownership of the Asset provided (A) any such third party
uninsured claims are made within 180 days of Closing and (B) Seller's maximum
aggregate liability with respect to uninsured claims and indemnification
liabilities following the Closing is limited to the Cap Limitation. A summary
describing the Seller's liability insurance policies in force during the
Seller's ownership of the Asset is attached hereto as Schedule 6.3 which
includes the insurer's name, policy numbers, levels of coverage, exclusions, and
insurer's claim's department contact name, phone number, fax number and email
address.

Nothing in this Section 6.3 shall be construed as a release of BRE I from
the full performance of its obligations under the BRE Lease.

The Seller has given the Buyer material concessions regarding this
transaction in exchange for the Buyer agreeing to the provisions of this Section
6.3. The Seller and the Buyer have each initialed this Section 6.3 to further
indicate their awareness and acceptance of each and every provision hereof. The
provisions of this Section 6.3 shall survive the Closing and shall not be deemed
merged into any instrument or conveyance delivered at the Closing.

SELLER'S INITIALS: BUYER'S INITIALS:

ARTICLE VII
TRANSACTION COSTS
Transaction Costs.

(a) The Buyer and the Seller agree to comply with all real estate transfer
tax laws applicable to the sale of the Asset. At Closing, the real property
transfer taxes payable to the County of Santa Clara as a result of the
conveyance of the Asset to the Buyer pursuant to this Agreement shall be paid by
the Seller. In addition to the foregoing and their respective apportionment
obligations hereunder, (i) the Seller and the Buyer shall each be responsible
for the payment of the costs of their respective legal counsel, advisors and
other professionals employed thereby in connection with the sale of the Asset,
(ii) the Seller shall be responsible for the policy premiums in respect of the
Title Policy and (iii) the Buyer shall be responsible for all costs and expenses
associated with (1) the Buyer's due diligence, (2) all survey and search costs
with respect to the Property and updates related thereto, in each case
commissioned by the Buyer, (3) the policy premiums in respect of any fee or
mortgage title insurance obtained by the Buyer (in excess of the premiums
pavable by the Seller pursuant to clause (ii) above, including for so-called
"Extended Coverage"), (4) payment, at the Closing, of the recording charges and
fees and recordation taxes for the documents necessary to transfer the Asset,

(5)
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all costs and expenses of obtaining any financing the Buyer may elect to obtain
(including any fees, financing costs, transfer taxes, mortgage and recordation
taxes and intangible taxes in connection therewith) and (6) all other costs
which are the responsibility under applicable law for the Buyer to pay
(including, without limitation, all sales and use taxes due as a result of the
sale of the Asset).

(b) Each party to this Agreement shall indemnify the other parties and
their respective successors and assigns from and against any and all loss,
damage, cost, charge, liability or expense (including court costs and reasonable
attorneys' fees) which such other party may sustain or incur as a result of the
failure of either party to timely pay any of the aforementioned taxes, fees or
other charges for which it has assumed responsibility under this Section. The
provisions of this Article VII shall survive the Closing.

ARTICLE VIII
ADJUSTMENTS

Unless otherwise provided below, the following are to be adjusted and
prorated between the Seller and the Buyer as of 11:59 P.M. on the day preceding
the Closing, based upon a 365 day year, and the net amount thereof shall be
added to (if such net amount is in the Seller's favor) or deducted from (if such
net amount is in the Buyer's favor) the Purchase Price payable at Closing:

SECTION 8.1. Fixed Rents and Additional Rents

(a) Fixed rents (collectively, "Fixed Rents") and Additional Rents (as
hereinafter defined; Fixed Rents and Additional Rents being together referred to
herein as "Rents") paid or payable by tenants under the Space Leases in
connection with their occupancy of the Property shall be adjusted and prorated
on an if, as and when collected basis; provided, however, any Rents paid by
Turnstone under the Turnstone Lease, including, but not limited to, any amounts
paid under that certain First Amendment to Lease Agreement dated as of April 7,
2003 between Turnstone and BRE I and any adjustments of Additional Rent
attributable to the period prior to Closing, shall belong solely to the Seller
other than amounts paid by Turnstone as Additional Rent and holdover rent after
May 1, 2003. Attached hereto as Schedule 8.1(a) is a true and complete list as
of the date of this Agreement, of (i) Additional Rent which has been billed by
the Seller to Tenants and remains unpaid; (ii) estimates of adjustments to
Additional Rent that will become due under the Space Leases as a result of
underbillings to Tenants or for items that have not yet been billed. Any Rents
collected by the Buyer or the Seller after the Closing from any tenant who owes
Rents for periods prior to the Closing, shall be applied (i) first, in payment

of Rents owed by such tenant for the month in which the Closing occurs, (ii)
second, in payment of Rents owed by such tenant, if any, for the two months
immediately prior to the month in which the Closing Date occurs, (iii) third, in

payment of Rents due and owed by such tenant, if any, after the month in which
the Closing Date occurs, and (iv) fourth, in payment of any remaining Rents owed
by such tenant for any periods prior to the month in which the Closing occurs.
Each such amount, less any costs of collection (including reasonable counsel
fees) reasonably allocable thereto, shall be adjusted and prorated as provided
above, and the party who receives such amount shall promptly pay over to the
other party the portion thereof to which it is so entitled. For the purposes of
this provision, the term "Additional Rent" shall mean amounts payable under any
Space Lease for (i) the payment of additional rent based upon a percentage of
the tenant's business during a specified annual or other period (sometimes
referred to as "percentage rent"), (ii) so-called common area maintenance or
"CAM" charges, and (iii) so-called "escalation rent" or additional rent based
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upon a tenant's share of real estate taxes or operating expenses or labor costs
or cost of living or porter's wages or otherwise. Schedule 8.1 (a) sets forth any
Additional Rent in respect of an accounting period that shall have expired prior
to the Closing but which is payable after the Closing, which Additional Rent
shall be paid by the Buyer over to Seller upon Buyer's receipt thereof.

(b) The Seller shall bill tenants who owe Rents for periods prior to the
Closing as described on Schedule 8.1(a), the Buyer shall use commercially
reasonable efforts to attempt to collect such Rents, but shall not be obligated
to engage a collection agency or take legal action to collect such amount.
Notwithstanding the foregoing, if the Buyer shall be unable to collect such
Rents, the Seller shall have the right to pursue tenants to collect such
delinquencies (including, without limitation, the prosecution of one or more
lawsuits), but the Seller shall not be entitled to evict (by summary proceedings
or otherwise) any such tenants.

(c) If, prior to the Closing, the Seller shall have received any
installments of Rent attributable to Rent for periods from and after the
Closing, such sum shall be apportioned at the Closing, provided, however, any
installment of Rent paid by Turnstone prior to Closing under the Turnstone Lease
shall belong solely to the Seller.

(d) To the extent that any portion of Additional Rent is required to be
paid monthly by tenants on account of estimated amounts for any calendar year
(or, 1if applicable, any lease year or tax year or any other applicable
accounting period), and at the end of such calendar year (or lease year, tax
year or other applicable accounting period, as the case may be), such estimated
amounts are to be recalculated based upon the actual expenses, taxes and other
relevant factors for that calendar (lease or tax) year or other applicable
accounting period, with the appropriate adjustments being made with such
tenants, then such portion of the Additional Rent shall be prorated between the
Seller and the Buyer at the Closing based on such estimated payments actually
paid by tenants (i.e., with the Seller entitled to retain all monthly or other
periodic installments of such amounts paid by tenants with respect to
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periods prior to the calendar month or other applicable installment period in
which the Closing occurs (on a pro-rata basis for any partial months), the
Seller to pay to the Buyer at the Closing all monthly or other periodic
installments of such amounts theretofore received by the Seller with respect to
periods following the calendar month or other applicable installment period in
which the Closing occurs and the Seller and the Buyer to apportion as of the
Closing all monthly or other periodic installments of such amounts paid by
tenants with respect to the calendar month or other applicable installment
period in which the Closing occurs). At the time(s) of final calculation and
collection from (or refund to) each tenant of the amounts in reconciliation of
actual Additional Rent for a period for which estimated amounts paid by such
tenant have been prorated, there shall be a re-proration between the Seller and
the Buyer. If, with respect to any tenant, the recalculated Additional Rent
exceeds the estimated amount paid by such tenant, upon collection from the
tenant, such excess shall be apportioned between the Seller and the Buyer as of
the Closing in accordance with paragraph (a), (b) and (c) of this Section 8.1.
If, with respect to any tenant, the recalculated Additional Rent is less than
the estimated amount paid by such tenant, such shortfall shall be apportioned
between the Seller and the Buyer as of the Closing, with the Seller paying to
the Buyer the portion of such shortfall so allocable to the Seller.

(e) Until such time as all amounts required to be paid to the Seller by
the Buyer pursuant to this Section 8.1 shall have been paid in full, the Buyer
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shall furnish to the Seller, upon the Seller's request, a reporting of Rents
which have been collected by the Buyer after the Closing with respect to Space
Leases with delinquent Rents as of the Closing. The Seller shall also have the
right from time to time for a period of six months following the Closing, upon
reasonable prior notice to Buyer and during ordinary business hours, to review
the Buyer's rental records with respect to such Space Leases. Buyer's obligation
to use commercially reasonable efforts to attempt to collect such past due Rents
will expire 180 days following the Closing.

SECTION 8.2. Taxes and Assessments. Real estate (ad valorem) and personal
property taxes and assessments assessed with respect to the Property shall be
adjusted and prorated based on (a) the periods of ownership by the Seller and
the Buyer during such year and (b) the most current official real property tax
information available from the county assessor's office where the Property is
located or other assessing authorities. If real property tax and assessment
figures for the taxes or assessments to be apportioned between the Buyer and the
Seller pursuant to this Section are not available, real property taxes shall be
prorated based on the most recent assessment, subject to further and final
adjustment when the tax rate and/or assessed valuation for such taxes and
assessments for the Property is fixed. In the event that the Property or any
part thereof shall be or shall have been affected by an assessment or
assessments, whether or not the same become payable in annual installments, the
Seller shall, at the Closing, be responsible for any installments due prior to
the Closing and the Buyer shall be responsible for any installments due on or
after the Closing.

SECTION 8.3. Water and Sewer Charges. Water rates, water meter charges,
sewer rents and vault charges, if any (other than any such charges, rates or
rents which are payable by tenants of the Property pursuant to such tenants'
Space Leases, for which no adjustment shall be made), shall be adjusted and
prorated on the basis of the fiscal period for which assessed. If there be a
water meter, or meters, on the Property, the Seller agrees that they shall at
the Closing furnish a reading of same to a date not more than 30 days prior to
the Closing and the unfixed meter charges and the unfixed sewer rent thereon for
the time intervening from the date of the last reading shall be apportioned on
the basis of such last reading, and shall be appropriately readjusted after the
Closing on the basis of the next subsequent bills. Unmetered water charges shall
be apportioned on the basis of the charges therefor for the same period of the
preceding calendar year, but applying the current rate thereto.

SECTION 8.4. Utility Charges. Gas, steam, electricity and other public
utility charges (other than any such charges which are payable by tenants of the
Property pursuant to such tenants' Space Leases, for which no adjustment will be
made) will be paid by the Seller to the utility company to the Closing Date. The
Seller shall arrange for a final reading of all utility meters (covering gas,
water, steam and electricity) as of the Closing, except meters the charges of
which are payable by tenants of the Property pursuant to such tenants' Space
Leases. The Seller and the Buyer shall jointly execute a letter to each of such
utility companies advising such utility companies of the termination of the
Seller's responsibility for such charges for utilities furnished to the Property
as of the date of the Closing and commencement of the Buyer's responsibilities
therefor from and after such date. If a bill is obtained from any such utility
company as of the Closing, the Seller shall pay such bill on or before the
Closing. If such bill shall not have been obtained on or before the Closing, the
Seller shall, upon receipt of such bill, pay all such utility charges as
evidenced by such bill or bills pertaining to the period prior to the Closing,
and the Buyer shall pay all such utility charges pertaining to the period
thereafter. Any bill which shall be rendered which shall cover a period both
before and after the date of Closing shall be apportioned between the Buyer and
the Seller as of the Closing.

SECTION 8.5. Contracts. Charges and payments under all Contracts.
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SECTION 8.6. Miscellaneous Revenues. Revenues, if any, arising out of
telephone booths, vending machines, parking, or other income-producing
agreements.

SECTION 8.7. Security Deposits. The actual amounts of the security
deposits provided for under the Space Leases being held by the Seller as set
forth on Schedule 8.7 shall be assigned to the Buyer by, at the Seller's option,
(1) payment of the amount thereof to the Buyer or (ii) a credit to the Buyer
against the balance of the Purchase Price. Any such security deposits in form

12

other than cash (including letters of credit) shall be transferred to the Buyer
by way of appropriate instruments of transfer or assignment as soon as
practicable following the Closing.

SECTION 8.8. Other. If applicable, the Purchase Price shall be adjusted at
Closing to reflect the adjustment of any other item which, under the terms of
this Agreement, is to be apportioned at Closing.

SECTION 8.9. Re-Adjustment. If any items to be adjusted pursuant to this
Article VIII are not determinable at the Closing, the adjustment shall be made
subsequent to the Closing when the charge is determined. Any errors or omissions
in computing adjustments or readjustments at the Closing or thereafter shall be
promptly corrected or made, provided that the party seeking to correct such
error or omission or to make such readjustment shall have notified the other
party of such error or omission or readjustment on or prior to the date that is
one year following the Closing. The provisions of this Article VIII and the
obligations of Seller and Buyer hereunder shall survive the Closing for one
year.

ARTICLE IX
INDEMNIFICATION

SECTION 9.1. Indemnification by the Seller. Following the Closing and
subject to Section 9.3 and 9.4, the Seller shall indemnify and hold the Buyer,
its affiliates, members and partners, and the partners, shareholders, officers,
directors, employees, representatives and agents of each of the foregoing
(collectively, "Buyer-Related Entities") harmless from and against any and all
costs, fees, expenses, damages, deficiencies, interest and penalties (including,
without limitation, reasonable attorneys' fees and disbursements) suffered or
incurred by any such indemnified party in connection with any and all losses,
liabilities, claims, damages and expenses ("Losses"), arising out of, or in any
way relating to, (a) any breach of any representation or warranty of the Seller
contained in this Agreement or in any Closing Document; (b) a default by BRE I
in the performance of its obligations under the BRE Lease; (c) any breach of any
covenant of the Seller contained in this Agreement which survives the Closing or
in any Closing Document or (c¢) any Losses from (1) third party claims arising
from or during the Seller's ownership of the Asset to the extent such claims are
covered by the Seller's insurance, or (2) uninsured third party claims arising
from or during the Seller's ownership of the Asset provided (A) any such third
party uninsured claims are made within 180 days of Closing and (B) Seller's
maximum aggregate liability with respect to uninsured claims and indemnification
liabilities following the Closing is limited to the Cap Limitation.

SECTION 9.2. Indemnification by the Buyer. Following the Closing and
subject to Sections 9.3 and 9.4, the Buyer shall indemnify and hold the Seller,
its affiliates, members and partners, and the partners, shareholders, officers,
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directors, employees, representatives and agents of each of the foregoing
(collectively, "Seller-Related Entities") harmless from any and all Losses
arising out of, or in any way relating to, (a) any breach of any representation
or warranty by the Buyer contained in this Agreement or in any Closing Document
and (b) any breach of any covenant of the Buyer contained in this Agreement
which survives the Closing or in any Closing Documents. Notwithstanding the
foregoing the Buyer will not indemnify the Seller for any third party claims
arising from or during the Seller's ownership of the Asset.

SECTION 9.3. Limitations on Indemnification. Notwithstanding the foregoing
provisions of Section 9.1, (a) the Seller shall not be required to indemnify the
Buyer or any Buyer-Related Entities under this Agreement unless the aggregate of
all amounts for which an indemnity would otherwise be payable by the Seller by
virtue of a breach this Agreement exceeds the Basket Limitation and, in such
event, Seller shall be responsible for only the amount in excess of the Basket
Limitation, (b) in no event shall the liability of the Seller with respect to
the indemnification provided for in Section 9.1 above exceed in the aggregate
the Cap Limitation, and (c) if prior to the Closing, the Buyer obtains knowledge
of any inaccuracy or breach of any representation, warranty or covenant of the
Seller contained in this Agreement (a "Buyer Waived Breach") and nonetheless
proceeds with and consummates the Closing, then the Buyer and any Buyer-Related
Entities shall be deemed to have waived and forever renounced any right to
assert a claim for indemnification under this Article IX for, or any other claim
or cause of action under this Agreement, at law or in equity on account of any
such Buyer Waived Breach.

SECTION 9.4. Survival. The representations, warranties and covenants
contained in this Agreement and the Closing Documents shall survive for a period
of 180 days after the Closing unless a longer or shorter survival period is
expressly provided for in this Agreement.

SECTION 9.5. Indemnification as Sole Remedy. If the Closing has occurred,
the sole and exclusive remedy available to a party in the event of a breach by
the other party to this Agreement of any representation, warranty, covenant or
other provision of this Agreement or any Closing Document which survives the
Closing shall be the indemnifications provided for under this Article IX.

13

ARTICLE X
TAX CERTIORARI PROCEEDINGS

SECTION 10.1. Prosecution and Settlement of Proceedings. Except as
disclosed in Schedule 10.1 attached hereto, as of the date hereof there are no
pending tax appeals by Seller in respect of the Property. The Seller reserves
and shall have the right to initiate, prosecute and/or settle any tax reduction
proceedings in respect of the Property relating to any period of the Seller's
ownership of the Property; provided, however, that the Seller shall not settle
any tax reduction proceedings in respect of the Property relating to the fiscal
year in which the Closing occurs without the Buyer's prior written consent,
which consent shall not be unreasonably withheld or delayed. The Buyer shall
reasonably cooperate with the Seller in connection with the prosecution of any
such tax reduction proceedings.

SECTION 10.2. Application of Refunds or Savings. Any refunds or savings in
the payment of taxes resulting from such tax reduction proceedings applicable to
taxes payable during the period prior to the date of the Closing shall belong to
and be the property of the Seller, and any refunds or savings in the payment of
taxes applicable to taxes payable from and after the date of the Closing shall
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belong to and be the property of the Buyer; provided, however, that if any such
refund creates an obligation to reimburse any tenants under Space Leases for any
rents or additional rents paid or to be paid, that portion of such refund equal
to the amount of such required reimbursement (after deduction of allocable
expenses as may be provided in the Space Lease to such tenant) shall, at the
Seller's election, either (a) be paid to the Buyer and the Buyer shall disburse
the same to such tenants or (b) be paid by the Seller directly to the tenants
entitled thereto. All attorneys' fees and other expenses incurred in obtaining
such refunds or savings shall be apportioned between the Seller and the Buyer in
proportion to the gross amount of such refunds or savings payable to the Seller
and the Buyer, respectively (without regard to any amounts reimbursable to
tenants); provided, however, that neither the Seller nor the Buyer shall have
any liability for any such fees or expenses in excess of the refund or savings
paid to such party unless such party initiated such proceeding.

SECTION 10.3. Survival. The provisions of this Article X shall survive the
Closing.

ARTICLE XI
MISCELLANEOUS

SECTION 11.1. Brokers. (a) The Buyer represents and warrants to the Seller
that it has dealt with no broker, salesman, finder or consultant with respect to
this Agreement or the transactions contemplated hereby other than BT Commercial
Real Estate (the "Broker"). The Buyer agrees to indemnify, protect, defend and
hold the Seller harmless from and against all claims, losses, damages,
liabilities, costs, expenses (including reasonable attorneys' fees and
disbursements) and charges resulting from the Seller's breach of the foregoing
representation in this subsection (a). The provisions of this subsection (a)
shall survive the Closing and any termination of this Agreement.

(b) The Seller shall be solely responsible for the real estate commission
payable to the Broker in connection with this Agreement and the Seller shall pay
such commission pursuant to a separate agreement between the Seller and the
Broker. The Seller represents and warrants to the Buyer that it has dealt with
no broker, salesman, finder or consultant with respect to this Agreement or the
transactions contemplated hereby other than the Broker. The Seller agrees to
indemnify, protect, defend and hold the Buyer harmless from and against all
claims, losses, damages, liabilities, costs, expenses (including reasonable
attorneys' fees and disbursements) and charges resulting from the Seller's
breach of the foregoing representations in this subsection (b). The provisions
of this subsection (b) shall survive the Closing and any termination of this
Agreement.

SECTION 11.2. Successors and Assigns; No Third-Party Beneficiaries. The
stipulations, terms, covenants and agreements contained in this Agreement shall
inure to the benefit of, and shall be binding upon, the parties hereto and their
respective permitted successors and assigns (including any successor entity
after a public offering of stock, merger, consolidation, purchase or other
similar transaction involving a party hereto) and nothing herein expressed or
implied shall give or be construed to give to any person or entity, other than
the parties hereto and such assigns, any legal or equitable rights hereunder.

SECTION 11.3. Assignment. This Agreement may not be assigned by the Buyer
without the prior written consent of the Seller.

SECTION 11.4. Notices. All notices, demands or requests made pursuant to,
under or by virtue of this Agreement must be in writing and shall be (i)
personally delivered, (ii) delivered by express mail, Federal Express or other
comparable overnight courier service, (iii) telecopied, with telephone
confirmation within one Business Day or (iv) mailed to the party to which the
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notice, demand or request is being made by certified or registered mail, postage
prepaid, return receipt requested, as follows:

(a) To the Seller:
14

c/o Blackstone Real Estate Acquisitions III L.L.C.
345 Park Avenue

32nd Floor

New York, New York 10154

Attention: Gary M. Sumers

Facsimile: 212-583-5726

with copies thereof to:

Simpson Thacher & Bartlett

425 Lexington Avenue

New York, New York 10017
Attention: Gregory J. Ressa, Esqg.
Facsimile: 212-455-2502

(b) To the Buyer:

Mission West Properties, L.P.

10050 Bandley Drive

Cupertino, CA 95014

Attention: Carl E. Berg and Raymond V. Marino
Facsimile: 408-725-1626

All notices (i) shall be deemed to have been given on the date that the same
shall have been delivered in accordance with the provisions of this Section and
(ii) may be given either by a party or by such party's attorneys. Any party may,
from time to time, specify as its address for purposes of this Agreement any
other address upon the giving of 10 days' prior notice thereof to the other
parties.

SECTION 11.5. Entire Agreement. This Agreement, along with the Exhibits
and Schedules hereto contains all of the terms agreed upon between the parties
hereto with respect to the subject matter hereof, and all understandings and
agreements heretofore had or made among the parties hereto are merged in this
Agreement which alone fully and completely expresses the agreement of the
parties hereto.

SECTION 11.6. Amendments. This Agreement may not be amended, modified,
supplemented or terminated, nor may any of the obligations of the Seller or the
Buyer hereunder be waived, except by written agreement executed by the party or
parties to be charged.

SECTION 11.7. No Waiver. No waiver by either party of any failure or
refusal by the other party to comply with its obligations hereunder shall be
deemed a waiver of any other or subsequent failure or refusal to so comply.

SECTION 11.8. Governing Law This Agreement shall be governed by,
interpreted under, and construed and enforced in accordance with, the laws of
the State of California.

SECTION 11.9. Severability. If any term or provision of this Agreement or
the application thereof to any person or circumstances shall, to any extent, be
invalid or unenforceable, the remainder of this Agreement or the application of
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such term or provision to persons or circumstances other than those as to which
it is held invalid or unenforceable shall not be affected thereby, and each term
and provision of this Agreement shall be valid and enforceable to the fullest
extent permitted by law.

SECTION 11.10. Section Headings. The headings of the various Sections of
this Agreement have been inserted only for purposes of convenience, are not part
of this Agreement and shall not be deemed in any manner to modify, explain,
expand or restrict any of the provisions of this Agreement.

SECTION 11.11. Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, and it shall not be
necessary in making proof of this Agreement to produce or account for more than
one such counterpart.

SECTION 11.12. Acceptance of Deed. The acceptance of the Deed by the Buyer
shall be deemed full compliance by the Seller of all of the Seller's obligations
under this Agreement except for those obligations of the Seller which are
specifically stated to survive the delivery of the Deed hereunder.

15

SECTION 11.13. Construction. The parties acknowledge that the parties and
their counsel have reviewed and revised this Agreement and that the normal rule
of construction to the effect that any ambiguities are to be resolved against
the drafting party shall not be employed in the interpretation of this Agreement
or any exhibits or amendments hereto.

SECTION 11.14. Recordation. Neither this Agreement nor any memorandum or
notice of this Agreement may be recorded by any party hereto without the prior
written consent of the other party hereto. The provisions of this Section shall
survive the Closing or any termination of this Agreement.

SECTION 11.15. Waiver of Jury Trial. The Seller and the Buyer hereby waive
trial by jury in any action, proceeding or counterclaim brought by any party
against another party on any matter arising out of or in any way connected with
this Agreement.

SECTION 11.16. Submission to Jurisdiction. Each of the Buyer and the
Seller irrevocably submits to the jurisdiction of the United States District
Court for the Northern District of California, or if such court determines it
lacks jurisdiction, the courts of the State of California sitting in Santa Clara
County, and appellate courts from any of the foregoing, for the purposes of any
suit, action or other proceeding arising out of this Agreement or any
transaction contemplated hereby.

SECTION 11.17. Unisys Indemnity. The Seller shall cooperate, at no cost to
the Seller, with all reasonable requests of the Buyer in connection with the
Buyer's efforts to cause the recording in the land records of Santa Clara County
of (1) the Assignment of Unisys Indemnity dated as of June 15, 2000 between
South Bay/San Tomas Associates and BRE I and (2) the Assignment of Unisys
Indemnity dated as of June 15, 2000 between South Bay/San Tomas Associates and
BRE IT.

16

IN WITNESS WHEREOF, this Agreement has been duly executed by the parties
hereto as of the day and year first above written.
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SELLER:

BRE/SAN TOMAS I L.L.C., a Delaware limited
liability company

By: /s/ Karen Sprogis

Name: Karen Sprogis
Title: Managing Director and Vice President

BRE/SAN TOMAS II L.L.C., a Delaware limited
liability company

By: /s/ Karen Sprogis

Name: Karen Sprogis
Title: Managing Director and Vice President

BUYER:

MISSION WEST PROPERTIES, L.P., a Delaware limited

partnership

By: Mission West Properties Inc., its General
Partner

By: /s/ Carl E. Berg

Name: Carl E. Berg
Title: Chairman and CEO

17

Exhibit A
ESTOPPEL CERTIFICATE

RE: square feet at , Santa Clara, California
("Premises")

The undersigned hereby certifies that the undersigned is a tenant at the

Premises under a lease dated by and between [BRE/San Tomas I
L.L.C.] (successor—-in-interest to South Bay/San Tomas Associates), as landlord
(the "Landlord") and , a corporation, as tenant (the "Tenant")
(the "Lease"). Tenant has been advised that said Lease will be assigned to
Mission West Properties, Inc. ("Buyer") and its members, partners, lenders,

successors and assigns.

The undersigned further hereby certifies to Landlord, Buyer, The Northwestern
Mutual Life Insurance Company (the "Lender"), the holder or proposed holder of a
deed of trust lien on the Premises, and their respective successors and assigns
that:

1) The Lease is presently in full force and effect and unmodified
except as set forth on Schedule A hereto. The Lease contains all of
the understandings and agreements between the Landlord thereunder

and the undersigned.

2) The undersigned has accepted possession of the Premises demised
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under the Lease, any improvements required by the terms of the Lease
to be made by the Landlord have been completed to the satisfaction
of the undersigned and any and all other special conditions to be
performed by the Landlord prior to or at commencement of the term of
the Lease or as a condition therefor have been performed and
satisfied. The commencement date of the term of the Lease is

, and the expiration date is . The Rental
Commencement Date is

The undersigned's obligation to pay rent has commenced in full. The
Lease provides for, and the undersigned is currently paying, rent as
follows:

(a) Monthly Installment (as defined in the Lease) of base rent:

$ _

(b) Additional Rent (as defined in the Lease): The Lease is a
[triple net] lease. As part of Additional Rent, Tenant pays Property
Taxes (as defined in the Lease) actually billed and insurance costs
in connection with insurance policies relating to the Premises
("Insurance Costs"). Tenant's most recent payment of Property Taxes
was in the amount of $ (representing the actual amount
billed for the 2001-2002 tax year).

No rent under the Lease has been paid more than 30 days in advance
of its due date.

Unless set forth below, the address for notices to be sent to the
undersigned is as set forth in the Lease or in a notice attached to
this Estoppel Certificate.

To the best of undersigned's knowledge, the Landlord is not in
default under the Lease, and the undersigned, as of this date, has
no charge, lien or claim of setoff under the Lease or otherwise
against rents or other charges due or to become due thereunder.

The undersigned has no right of first refusal with respect to any
other space in the Premises and no option to extend or terminate the
Lease, except as follows (if none, state "None"):

The undersigned has no option to acquire any interest in any portion
of the Premises, except as follows (if none, state "None"):

The undersigned has made a security deposit in the amount of $ .

The undersigned is not in default under the Lease and is current in
the payment of rent and other charges required to be paid by the
undersigned to the Landlord.

The undersigned has not entered into any sublease, assignment or
other agreement transferring any of its interests in the Lease or
the Premises, except as follows (if none, state "None"):

There are no actions, whether voluntary or otherwise, pending
against the undersigned (or any guarantor of the undersigned's
obligations under the Lease) under the bankruptcy or insolvency laws
of the United States or any state thereof.

Tenant hereby agrees that the subordination and attornment
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provisions of the Lease apply for the benefit of the Buyer, the
Lender and their respective successors and assigns with respect to
any mortgage loan, and all extensions, renewals, increases and
modifications thereof.

14) Tenant has attached a true, correct and complete copy of the Lease
and any amendments and modifications thereto to this estoppel
certificate.

15) The person signing this certificate for Tenant has full power and

authority to do so.
This certificate shall inure to the benefit of the Landlord, Buyer, the Lender
and their respective successors and assigns, and is binding upon the undersigned

and its successors and assigns.

Dated: , 2003

Address: [TENANT] .

Title:

Schedule A to Tenant Estoppel Certificate

Lease Modifications and Amendments
(If none, state "None")

Exhibit B
ASSIGNMENT AND ASSUMPTION OF LANDLORD'S INTEREST IN LEASES

ASSIGNMENT AND ASSUMPTION OF LANDLORD'S INTEREST IN LEASES dated

, 2003, between [BRE/San Tomas I L.L.C.][BRE/San Tomas II L.L.C.], a
Delaware limited liability company having an address at 345 Park Avenue, 32nd
Floor, New York, New York 10154 ("Assignor")] and Mission West Properties, L.P.,

a Delaware limited partnership having an address at 10050 Bandley Drive,
Cupertino, CA 95014 ("Assignee").

Background

This Assignment and Assumption of Landlord's Interest in Leases is being
executed and delivered pursuant to that certain Purchase and Sale Agreement
dated as of , 2003 (the "Purchase Agreement") among Assignor, as
seller, and Assignee, as buyer. All capitalized terms used but not defined
herein shall have the meanings ascribed to them in the Purchase Agreement.
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Assignment and Assumption

In consideration of Ten ($10.00) Dollars in hand paid by Assignee, the
receipt and sufficiency of which is hereby acknowledged, Assignor does hereby
assign, transfer and set over unto Assignee, all of Assignor's right, title and
interest in and to:

All leases, occupancy agreements, license agreements, rental agreements,
concession agreements and other written agreements entered into with any tenants
relating to the Property and the buildings and other improvements l